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TAMILNADU STATE APPELLATE AUTHORITY FOR ADVANCE RULING
{(Constituted under Section 99 of Tamilnadu Goods and Services Tax Act
2017)
A.R.Appeal No. 12/2021/AAAR Date: QLZf 12/202]1

BEFORE THE BENCH OF

1. Thiru. M.V.S. CHOUDARY, MEMBER

2. Thiru. M.A. SIDDIQUE, MEMBER

ORDER-in-Appeal No. AAAR/22/2021 (AR)
(Passed by Tamilnadu State Appellate Authority for Advance Ruline under Scetion
101(1) of the Tamilnadu Goods and Services Tax Act, 2017)

Precamble

(1. In terms of Secction 102 af the Central Goods & Serviees Toax Aot

2017/ Tamilnadu Goods & Services Tax Act 2017(“the Act”, in Short), this Order

! may be amended by the Appellate authority so as to reelily any error apparent on

! the face of the record, if such crror is noticed by the Appellate authority on its own

accord, or is brought to its notice by the concerned officer, the jurisdictional officer

or the applicant within a period of six months from the date of the Order. Provided

| that no rectification which has the effect of enhancing the tax liability or reducing,

| the amount ol admissible input tax credit shall be made, unless the appellant has
been given an opportunity of being heard.

|

|

"2. Under Section 103(1) of the Act, this Advance ruling pronounced by the
- Appellate Authority under Chapter XVII of the Act shall be hinding only

(a]. On the applicant who had sought it in respect of any matter referred to in sub
scetion (2) of Section 97 for advance ruling;
(b). On the concerned officer or the jurisdictional officer in respect of the applicant.

3. Under Scetion 103 (2) of the Act, this advance ruling shall he hinding unless the
law, facts or circumstances supportling the said advance ruling have changed.

4. Under Scction 104(1) of the Act, where the Appellate Authority finds that
advance ruling pronounced by it under sub-scction (1) of Section 101 has been
misrepresentation of facts, it may, by order, declare such ruling to be void sh initio
and thereupon all the provisions of this Act or the rules made thercunder shall
apply to the appcllant as if such advance ruling has never been madec.
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Name and address of the appellant | Inox Air Products Pvt. Ltd

OSTIN or User [12 | 33AAACISH69D1ZR j
\
Advance Ruling Order against | 25/AAR/2021 |
| which appeal is filed \
Date of filing appeal 08.09.2021
Represented by | Rohit Jain, Advocate
|
. : |
| Jurisdictional Authority-Centre Chennai-North !
I |
Jurisdictional Authority -State Manali Asscssment Circle l
 Whether payment of fees for filing | Yes. Rs. 20000/
appeal is discharged. I yes, the 7 r
Al T CLIN: HDEFC21093300051389 dated
amount and challan details ‘
08/09/2021

|

At the outset, we would like to make it clear that the provisions of
hoth the Central Goods and Service Tax Act and the Tamil Nadu Goods and
Service Tax Act are the same except for certain provisions. Therefore, unless
2 mention is specifically made to such dissimilar provisions, a reference to
the Central Goods and Service Tax Act would also mean a reference to the

same provisions under the Tamil Nadu Goods and Service Tax Act.

The subject appeal has been filed under Section 100(1) of the Tamilnadu
Goods & Services Tax Act 2017/Central Goods & Services Tax Act 2017
(hercinafter referred to ‘the Aet) by INOX AIR PRODUCTS PRIVATE LIMITED
(hereinafter referred to as ‘Appellant’). The appellant is registered under GST vide
GSTIN 33AAACISS569D 1ZR. The appeal is filed against the Order No.25/AAR/ 2021
dated 30.07.2021 passed by the Tamilnadu State Authority for Advance ruling on

the application for advance ruling filed by the appellant.

2. The Appellant has stated  that they arc engaged in the business of
manufacture and supply of industrial & Medical gascs, including oxygen (both
Industrial & Medical Grade), nitrogen, argon cle. (in both liquid and gascous form);
State Industrial Promotion Corporation of Tamilnadu (hercinalter referred as
SIPCOT) had entered into an agreement dated 22.07.1993 with India Pistons
Limited(hercinaflter referred to as IPL) for lease of an arca of land in Hosur for a
period of 99 years for the purposc of setting up a piston manufacturing industry;
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INOX had approached IPL for transfer of the leaschold rights for the remainder
period of 72 years in respect of part of the property along with superstructures. lor
setting up of State-of the art medical and industrial gases plant, i.e. Air Separation
Unit (ASU) for manufacture and supply of Industrial gascs; INOX and IPL enterad

into a Memorandum of Understanding for transfer of leaschold rights(MOU) dated

had accorded its approval for transfer of leaschold rights to INOX. Accordingly,
SIPCOT has amended its original lease agreement vide a modified lease deed on
12.01.2021 in order to leasc the part properly to INOX. In terms of Clausce 2 of
MOU, IPL has agreed to transfer the leaschold rights in the part property to INOX
for a total consideration of Rs. 15,00,00,000/ . The Appellant had filed an
application before Hon’ble Authority for Advance Ruling, secking clarilication on

the following question:

Whether INOX would be entitled to avail and utilize ITC of GST Charged by

IPL Al such transaction is considered to be a supply
8. The Original Authority has ruled as follows:
The applicant is not entitled to avail and utilize ITC of GST charged by IPL as

the same is restricted under Section 17(5)(d) of the CGST/TNGST Act 2017,

il such transaction is considered o be a supply

4.1 Aggricved by the above decision, the Appellant has filed the present
appeal. The appellant has contended that for eredit to be restricted in terms of

Scetion 17(5){d), the following conditions need to be cumulatively satisficd:

(i) Goods/ services should be received ‘for construction’ of immovable

property; and

(ii) The immaovable property should not qualify as 'plant and machinery’
They have contended that the afore stated conditions are not [ulfilled in the
present facts and therefore the restriction in terms of Scction 17(5)(d) of the

CGST Act is not applicable in the present casc.
4.2 It isstated that,
s the service provided by IPL to them, viz. agreeing Lo part with the leaschold

rights on the land, is not used for any construction activity per se. These
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services are nol availed by them for creating/ construcling any land,
building or civil structure or any other immovable or movable property.

s Services received for construction of an immovable property encompasscs
only thosc services which are dircetly used for construction ol the
immovable property such as services ol engineer/contractor, services of
architeet or interior decorators cte. Such an interpretation is clearly
discernible from the wordings of Section 17(5)(d) of the CGST Act.

e Il is @ scttled principle of law that a taxing statutc is to be strictly
interpreted. Strict reading of the expression 'for construction’ neceessitates
that there must be a dircet nexus between the goods or service and the
activity of construction. In other words, usc of the word 'for’ belore
construction emphasizes that the provision must be read in a restricted
manner Lo cover only situations where the goods or services are directly
used in the construction of the immovable property. They have relied on
the ruling issued by the Hon’ble Supreme Court in

e  Sales Tax Commissioner v. Modi Sugar Mills, 1960 (10) TMI 65
Supremes Courts;
s Indian Chamber of Commerce and Others v. Commissioner of

Income Tax, 1975 (9) TMI 4 - Suprcme Court

1.3 The appellant has stated that the entire premisc for denial of credit
under the Impugned Order is that the scervices availed by them from IPL is in
relation to acquiring the lease of the land. 'Land being cxcluded from the
definition of ‘plant and machinery', services availed and utilized for acquiring
such land on lease is also restricted. However, the Impugned Order has failed to
appreciate the faet that in order Lo fall under restriction of Scction 17(5)(d), the
primary condition to be satisfied is that the services should be reccived for
‘construction' of any immovable property. The exclusion under the definition of
plant and machinery' is also in the context of construction. In the absence of any
construction activity, the said restriction do not apply. There is no ‘construction
ol land’ involved in the subject transaction. The input service in question enables
Appellant to acguire the right to use the land which is alrcady in existence for
purpase of installing the plant and machinery to commence the manufacturing
business. Accordingly, such services cannot be said to be used for any

construction activity. In the absence of any finding regarding the question of
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construction of immovable property involved in the present case. the mpugned
Order is based on a misinterpretation of both facts and law and is liable (o he sel

aside.

4.1 The Appellant has further submitted that assuming without admitting
that the services provided by IPL are used for a construction activity, the
construction does not resull in any immovable property as the ASP is clearly a
movable property. ASP which is being set-up will not be permancenily embedded
to ecarth inasmuch as it can be shifted to another site as per the requirements.
The Technical drawings of the ASP  duly corroborates thal it is movable in
nature. In view of this, ASP qualifics as a movable property and the restriction
under Section 17(5)(d) of the CGST Act which is applicable only in casc of
construction of immovable property does not apply to the present facts. ASP
proposed to be sct-up by them qualifies as 'plani and machinery’. Accordingly,
scrvices availed for setting-up of the 'plant and machinery' should fall outside the
ambit of the exclusion under Section 17(5)(d) of the CGST Act. In terms of the
explanation to Section 17 of the CGST Act, 'plant and machinery' has been
specifically defined as any equipment, apparatus attached to carth by foundation
or structural support uscd for supply of goods or services. Further, the
expression 'plant and machinery' specifically excludes land, building & any other
civil structures, telecom towers, pipelines etc. ASP is primarily set up to produce
liquid gascs using a cryogenic distillation process. The process of manulacture of
gascs through ASP involves multiple operations such as filtration, compression,
air purification, distillation, refrigeration ete. given this, ASP is indispensable for
manufacturing of gases and it has a direct nexus with the outward supply of
gascs. Further, the ASP once fully sct-up, will be capitalized as 'plant and

machinery’ in the Appellant's books of accounts.

4.5 They have submitted that the ASP doces not result in construction of any
land, building, civil structure and it is also not a tclecommunication tower or
pipeline, hence it does not fall under any ol the exclusion categories stipulated
under the definition of 'plant and machinery’. The LA in the hmpugned Order
have presumed that the service received by them is a service for construction of
an immovable property namely 'land’ and since the explanation to Scction 17 of

CGST Act excludes 'land' from the delinition of 'plant and machinery' the AAR
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have denied the benefit of ITC. The said finding of the LA is a complete
misappreciation of the factual matrix involved in the present case. It is required
to be appreciated that the exclusion of land from the definition of 'plant and
machinery’ will apply only in a situation where services are received for any
construction activity. In the present case, the leaschold rights arc acquired not
for construction of immovable property/ development of land and therefore the
exclusion in the definition of 'plant and machinery’ would not be triggered. The
input serviee in question enables the Appellant to acquire the right to use the
land which is already in existence for purposc of sctting up the ASP for the
manufacture of gases which are taxable supplies. It is required to be appreciated
that the services are nol used for construction /development of any land, building
or civil structure. Since the AAR has not referred to the activity of construction
but merely relied on the expression 'land' which is excluded from the expression
‘plant and machinery’, it is submitted that the Impugned Order is devoid of any
merits and is lable to be set aside. They have further stated that the ASP
qualifics as ‘plant and machinery’, and the same is also not covered by the
cxelusions under the definition of ‘plant and machinery', GST chargeable, on
iransfer of leaschold rights is rightly admissible to the Appellant as Input Tax
Credit. Section 16(1) of CGST Act cnables the registered person to take ITC on
input tax charged on any supply of goods or services or both which arc used or
intended to be used in the course or furtherance of business (which legal position
and factual position arc not disputed in the subject order). The Impugned Order
acknowledges the fact that the services are usced for sctting up of an ASP which
will be used for gencration of gascs by the Appellant and hence is clearly in the
course or furtherance of their business. Further, since the restriction related to
land under Scction 17(5) of the Act cannot be invoked in the facts of this casc,

the Impugned Order in question passed by the LA is not legally tenable.

PERSONAL HEARING:

2. The appellant was granted personal hearing before this authority, as
required under law on 26.10.2020. The Authorised representatives, S/Shri.
Rohit Jain, Advocate and Aashish Majumdar, Head-Corporate Accountls appearced
for the hearing, They furnished copices of the photographs of Air Separation Plant
and o submission of legal provisions. They stated that they are not doing any

consiruction but installing the plant, which is not an ‘“mmovable property’ but
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Plant & Machinery’. They referred to the definition of Plant & Machinery” and
stated that the ‘Foundation’ is the only civil work. They stated that the service
supplicd by IPL is giving away the lecaschold rights on the land and there is no
construction of land as held by AAR. Therefore, the tax paid is cligible as credit

in as much as there is no construction of immovable property.

Discussior:

6. We have carefully considered the submissions of the apellant, the ruling of
the Lower Authority and the relevant statutory provisions. The factum of the case
is thal State Industrial Promotion Corporation of Tamilnadu (hercinafter referred
as SIPCOT) had entered into an agreement dated 22.07.1993 with India Pistons
Limited(hereinafter referred to as 1PL) for lease of an arca of land in Hosur for a
period of 99 years for the purpose of sctting up a piston manufacturing industry.:
INOX had approached IPL for transfer of the leaschold rights for the remainder
period of 72 years in respect of part of the property along with superstructures,
for selting up of State-of-the-art medical and industrial gascs plant, Lc. Air
Separation Unit (ASU) for manulacture and supply of Industrial gases.; INOX and
IPL entered into a Memorandum of Understanding for transfer ol leaschaold
rights(MOU) dated 201 12020 2 SIPCOT vide Order No. P
11/SICH/II/IPL/146/2012 dated 28.12.2020 had accorded its approval for
transfer of leaschold rights to INOX. Accordingly, SIPCOT has amended its
original lease agreement vide a modified lease deed on 12.01.2021 in order to
lease the part property to INOX. In terms of Clause 2 of MOU, IPL has agreed to
transfer the leaschold rights in the part property to INOX for a total consideration
of Rs. 15,00,00,000/ . The appellant has sought ruling on their admissibility to
credit of the tax paid to IPL for ‘agrecing to give away the leaschold rights held by
[PL’ in their favour. The LA  has held that the services received from IPL s
towards facilitating the lease of land in appellants’ favour wherein the ASP and
other utilitics of a complete manuflacturing plant is put up; the Tand’ leased is
not a ‘Plant and Machinery’ because of the explicit, specific exclusion provided in

s

the GST law in the Explanation to ‘Plant and Machinery’ and as land stands
excluded from ‘Plant and machinery’, the services availed and utilised for
acquiring such land on leasc is restricted under Scction 17(5)(d) of the GST Act

2017,
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V. The contention of the appellant is that the restriction under Scetion 17(5)(d)
applics only to goods and services used [or construction of an immovable
property.  In the case at hand, there is no construction of any immovable
property; construction if any results in a movable property which is the ASP and
e any event, ASP qualifies as a Plant and Machinery' and the exclusion of land
from the definition of 'plant and machinery' will apply only in a situation where
services arce reccived for any construction aclivity/ development of land.
Therefore, the restriction in respect of goods or services received for construction
[ an nnmovable property under Section 17(5)(d) 18 not applicable Lo their case
and the impugned Credit is available for them. In this regard they have relied on
Hon'ble Apex Court decisions and stated that ‘taxing statule is to be strictly
imterpreted’; the word Tor” used with the active participle of a verb means ‘for the
purposce ol the object and the intention behind an annexation to the carth is
relevant to determine whether a chattel annexed would amount to an immovable

!.)l‘()])()l'L}’.

8. The issue before us for decision is whether the impugned credit is restricted
under Seetion 17(5)(d) of the GST Act i.c., whether the said scrvice is received by
the appellant
e [or construction; and if so
o whether it is for construction of
an mmunovable property or
a Plant and Machincery - the ASP, claimed to be a movable property
= if the entire project is a Plant and Machinery’, whether the said scrvice
being service received for acquiring the leaschold rights of the land is
excluded under the explanation of ‘Plant and Machinery’, which excludes

‘Land’.

8.1

Scetion 17(5) (d) and the relevant explanations under the GST Act and

definition of ‘lmmovable Property’ under General Clauses Act is as follows:

(o) Notwithstanding anything contained in sub-section (1) of section 16 and
subsection (1) of section 18, input tax credit shall not be available in respect of
the following, namely:

(d) goods or services or both received by a taxable person Jor construction of

an immovable property (other than plant or machinery) on his own account
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including when such goods or services or hoth are used in the course or

JSurtherance of business.

ixplanation. For the purposes of clauses (c] and (d), the expression

e

construction includes re construction, renovation, acdditions or allerations or

pairs, to the extent of capitalisation, to the said inunovable property

xplanation.  For the purposes of this Chapter and Chapter VI, the expression

“plant and machinery” means apparatus, equipment, and machinery fixed (o

earth by foundation or structural suppor! that are used for making outivard

51

st

(pply of goods or services or both and inclucdes such  foundation and

ructural supports but  excludes (1) land, building or any other civil

structures; (i) telecommunication towers; and (i) pipelines laid oulside the

Jaclory premises.

Tmmov

able Property’ as per the General Clauscs Act, is defined as

"Immovable property shall include land, benefits to arise out ol land, and

things attached to the earth, or permanently fastened to anything attached

to the carth

"

On a cojoint reading of the above, the following are deduced:

,,.

Thiis, tl

txplanation of ‘Construction’ is an inclusive one and cncompasses
renovation, repair,addition, ele to the extent of capitalisation to the said
immovable property

Immmovable Property’ is also an inclusive  deflinition,  which
ClILCompasses

o ‘land’,

o bencfits Lo arrive out of land

o things permanently fastened to anything attached to the carth

Credit of tax paid on Goods or services received for construction of an
immovable properly is restricted with the exception of ‘Plant or
Machinery’. The word used is ‘for” and not ‘in’.

‘Plant and Machinery’ includes foundation and structural support bul
excludes ‘Land’.

s entry restricts credit of tax paid on goods or scrvices received for

construction of an immovable property which includes benefils to arrive out of

land and also things permanently fasiened to anything attached to the carth, to the

extent of its capitalisation to the said immovable property exeept Plant and
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nachinery” including the required foundation and strutural support but excluding

Land’, evenwhen it is used in the course or furtherance of business.

9.2 The explanation of ‘Contruction’ for the purposcs of ‘Construction’ mentioned
in Scction 17(5H)(¢ ) and (d), is an  nclusive delinition and includes re-construction,
renovation, additions or alterations or repairs to the extent of capitalisation to the
unmovable property. This inclusive explanation states specific activities covered
under the term ‘construction’ apart [rom the ‘Original’ activity of ‘Construction’,
the cost of which is capitalised to the said immovable property. The appellant has
has Irected, Installed and commissioned the various components ol the Air
Sceparation Unit interconnected with Pipes and other necessary components, put
up  administration units, other ultilities required for  manufacturing of the
Industrial and Medical gases with the required foundations and structural
supports, i.c.; have undertaken ‘original’ activities ol ‘construction’. In as much as
‘Construction’ is an inclusive explanation in the Act, it definitely covers the Original
works of [rection, Installation, commissioning of the manufacturing Plant, to the
extent such expenditure is capitalised in their book of accounts. Therefore, even il
only Installation of various components were made in setting up the manufacturing
plant, such installation, commissioning are original works of construction. From
the various photographs furnished by the appellant, it is cvident that the appellant
has sct up the manufacturing plant with all the required utilitics and thercfore,
there is no doubt that the appellant has taken lcasc of the land and have

undertaken ‘Construction” of the manufacturing Plant.

93 The next issuce to be seen is whether the serviees reccived by the appellant
from IPL i.c., withdrawing the leaschold rights of the land held by them in favour of
the appellant, thereby facilitating the appellant to enter into lease with SICOT for
the remaining period of lease can be construed as services received for
construction’. The appellant has stated that when the word for’ is used with the
verb the purpose stands restricted. The appellants’ interpretation is that ‘for
construction’ is to be read as Tor the purpose of construction’ and only thosc
services which have a direct nexus to ‘construction’ such as works contract,
services of enginceer/contractor, services of architect or interior decorators ete., ars
covered under this phrase. In this connection, the appellant has relied on the
dectsions of the Apex Court. When the statute expresses clearly, the same is to be
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interpreted as per the words of the statute. Further, Hon’ble Supreme Court, in the
case of Oblum Electrical Industries Private Limited v. Collector of Customs = 1997
(94) E.L.T. 449 has contrasted the two expressions ‘in’ and Tor’, to hold that the
expression “for” was much larger in ambit than the expression “in”. The relevant
observations of the Supreme Court in this case are as under

“The wordings in the notification have to be construcd keeping in view the
said object and purpose of the exemption. In the notification two differeit
expressions have been used namely, ‘materials required to be unported for the
purpose of manufacture of products’ and ‘replenishment of materials uscd in
the manufacture of resultant products’ which indicates thal the tiwo
expressions have not been used in the same sense. The expression ‘materials
required 1o be imported for the purpose of manufacture of products’ cannot be
construed as referring only to materials which are used in the manufactire of
the products. The said exemption must be given its natural meaning to meclude
materials that are required in order to manufacture the resuliant products. On

that view, the exemption cannot be confined to materials which are actuedly
used i the manufacture of the resultant product but would also incluce
materials which though not used in the manufacture of the resultant proclicet
are required in order to manufacture the resultant procduct. Crystar beams
mmported by the appellant are materials, which though not wused in the
manufacture of 11T, Porcelain Insulators required for Liglitening Arrestors, are
materials which are required for producing the insulators in the kilns.”
(emphasis supplied)
Thus, the word ‘for’ do not confine/limit only those goods or services which have «
very direet nexus to ‘construction’. This view on the ambit of the word ‘for' is
endorsed by the Parliament as well inasmuch as it adoptled this contrasting
treatment in the context of Notification No. 5/2006-C.E. (N.T.), dated 14 3 2006
issued to effectuate refund under Rule 5 of CENVAT Credit Rules. This Notification
originally employed the expression “used in” and Parliament enacted Section 71 ol
Finance Act, 2010 which retrospectively amended Notification No. 5/2006 C.E.
(N.T.), dated 14-3-2006 thercby inter alia replacing the expression “used in” hy the
expression “uscd for”. The CBEC clarified (vide Circular No. 334/1/2010 TRU.
dated 26 2 2010) that the effect of the amendment was to expand the scope of
refund inter alia inasmuch as the “word ‘in” contained in main condition (b) of th
said Notification has been replaced with Tor’.” Thus, it is clear that the expression
“for” 1s wider in ambit and do not restrict the purposc. Applying the above to the
casc at hand, it is evident that the services received enables the appellant to
procure the lease of land for the remaining lease period and scltup the

manufacturing facility. Without IPL agreecing to withdraw its leaschold rights in
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appellants’ favour, the appellant cannot get the leaschold on the land and cannot
construcl the manufacturing plant. Further, the amount paid to IPL for scrvice of
agrecing to withdraw the leaschold right to use the land is an integral part of the
cost of the ASP. It has been stated by the appellant that the amount paid to [PL for
orant of leaschold right in their favour stands capitalised along with the ASP in
their books. Therefore it is clear that the service reecived from IPL is a service

received for construction’,

9. The next issue 1o be seen is whether the manufacturing facility, the ASP is
a1 immovable property or a movable ‘plant and machinery’, for the const ruction ol
which the impugned services are used. The appellant has stated that the ASP is a
Movable property in as much as it can be moved as such and setup in any place
and is a ‘Plant and machinery’. The words “Plant” and “Machinery” have not been
defined separately under the GST Acts. The Act gives the explanation of ‘Plant and
Machinery’. as ‘Any ecquipment, apparatus or machinery fixed to carth by
foundation / structural support and includes the foundation and such structural
support but excludes the immovable property in the nature of land, building or any
other civil structure’”. The appellant furnished the photo of the ASP, which was
perusced by us. The entire facility consists of many components interlinked with
pipes which are fastened to the structural supports attached to the carth. The
facility also consists of administrative offices, other utilities required for the
manulacture and outward supply of the Industrial gases constructed. It is without
doubt that the entire plant is a manufacturing facility commissioned for
manulacturing Industrial gases. In this juncture, the moot point to be decided is
whether the ASP is a ‘Plant and Machinery’ and that it is ‘movable’, therefore not an
‘immovable property’.  We find that in a similar situation, in the casc of Duncans
Incustries Lid, v. State of U2, & Ors. on 3 December; 1999 Hon’ble Supreme Couirt
had to decide whether the ‘plant and machinery’ in the fertilizer 1s “goods’™ or
Smmovable property. The Apex Court held that the same is immovable property
and observed as under :
“The question whether a machinery which is embedded in the earth is
movable property or an immovable properly, depends upon the facts and
circumstances of each case. Primaridy, the Court will have to take inlo
consideration the intention of the parties when it decided 1o embed the

machinery whether such embedment was intended to be lemporary or
permanent. A careful perusal of the agreement of sale and the conveyance
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deed along with the attendant cireumstances ancl taking into consideration
the nature of machineries involved clearly shows that the machinerios
which have been embedded in the earth to constitute « Jertiliser plant in
the instanl case, are definitely embedded permanently with a view fo
utilise the same as a fertiliser plant. The description of the machines as
seen in the Schedule attached to the deed of conveyance also shows
without any doubt that they were set up permanently in the land in
question with a view to operate a Jertilizer plant and the same was not
embedded to dismantle and remove the same Jor the purpose of sale as
machinery at any point of time. The Jacts as could be found also show that
the purpose for which these machines were embedded was 1o use the
plant as a factory for the manufacture of fertiliser at various stages of its
production. Hence, the contention that these machines should be lreated as
movables cannol be accepted.”

Applying the ratio, to the case at hand, we find that the appellant has taken on
lcase the land from SIPCOT for a period of 72 years with the intention to put up the
manufacturing facility in the said place for generation of various Industrial gradce
gas and it is not a lemporary facility. Hence we hold that the ‘ASP sct up by the
appellant is not a ‘movable property’ as claimed by the appellant but is an

‘immovable property’.

9.9 The final issuc to be scen is that whether the entire manulacturing plant is
to be construed as a ‘Plant and machinery’ . As discussed in para supra, the Act do
not define the terms ‘Plant’, ‘Machinery’, though the provision under Section
17(5)(d) says

‘goods or services or both received by a taxable person Jor construction of wn
immovable property (other than plant or machinery)’
The Explanation gives what is Plant and Machinery’ and has a mecans, inclusive
and exclusive limbs.  The means limb mentions ‘apparatus, cquipment., and
machinery fixed to carth by foundation or structural support’ ; the inclusive limb
covers- foundations and structural supports; and the cxclusion limb excludes
land, building or any other civil structure’. Thus the explanation when read with
the main portion of the Secction 17(5) (d), establishes that the intention of the
restriction at 8.17(5)(d) of the Act, which is not to extend credit of soods or scrvices
received for construction other than for construction of ‘Plant’ or ‘machinery’. The
intention stands crystalised by the cxplanation provided whercin the
goods/scrvices used for foundation or structural support is included bu
goods/services received for ‘Land, civil structures’ is excluded. In the case al hand,
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the impugned services are received by the appellant ‘for construction’ of the
manufacturing plant which is an immovable property and even if the said plant is
considerable as ‘Plant and Machinery’, the restriction on the services received
towards the leaschold of the ‘Land’ is restricted by Section 17(5)(d) of the Act

readwith the Explanation for ‘Construction’ and ‘Plant and Machinery’

10. To stm up, we find that ASP is installed and commissioned with foundation
and structural support, embedded on the land, the leaschold rights of which is
obtained by the appellant by receiving Lhe service of agrecing to withdraw the leasc
hold rights held by IPL in their favour. Without the appellant having the leaschold
rights, they cannot undertake ‘construction’ of the manufacturing Plant, ASP. Also,
ASP is an inmovable property and not mere Plant’ or ‘machinery’ but can be
Lermed as ‘Plant and Machinery’, the Explanation of which specifically excludes

land. Thus. il is clear that intention of law maker is to restrict ITC on scrviees
related Lo land, received for construction. Thus, we hold that the services received
from 1PL. the cost of which is capitalised along with ASP, is a service reccived Tor
construction’ of an immovable property, and therefore the taxes paid is restricted
as per Section 17(5)(d) of the CGST/TNGST Act 2017 and we uphold the ruling of

the Lower Authority.
ol In view of the foregoing, we rule as under:

RULING

The ruling of the Lower Authority is upheld.

R T
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